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CURRENT TOPICS 


Intelligibility of Statutory Orders 

AT Manchester Assizes, on 23rd July, STABLE, J., fined a 
furnishing company one shilling on each of six charges of 
selling furniture at prices above the maximum controlled 
prices and of failure to keep proper records. He said that 
it was a public scandal that the Board of Trade had not 
seen fit to present the effect of rules and orders affecting the 
furniture trade in a form which the ordinary, skilled, intelligent 
man could understand them. It was high time—indeed, 
it was many years overdue—that the Board of Trade put 
their own house in order in relation to that matter. It was 
intolerable that a community, the vast percentage of which 
was anxious to obey the law, should be faced with a jumble 
of orders v hich were quite unintelligible. It was saddled 
with the burden of employing an infinite number of people 
in the perfectly hopeless task of trying to find out what 
these things really meant. Such controls had been effective 
in this country because the vast majority of citizens were 
decent, law-abiding people who wanted to play the game 
and wanted other people to play the game. If the law 
was in such a condition that nobody could understand it, 
the position would be that people would give it up in disgust 
and it would be no surprise if juries refused to convict. 
He hoped the matter would be put right soon. This is a 
case in which we must venture respectfully to disagree. 
Although the control of the prices of such highly varied 
merchandise as new, second-hand and renovated furniture 
is bound to be complicated, especially when the price control 
is on the basis of cost plus percentage, there are few traders 
indeed who are unaware of the effect of the orders or who have 
had to stay up late at night trying to understand them. 
That is the considered view of some lawyers who have had 
experience of the working of the orders. True it is that the 
novice, approaching the orders for the first time, might not 
find them crystal clear at a glance, but then the same can be 
said of any complicated legal subject, such as the Bankruptey 
Act, 1914, or the Companie s Act, 1929, 


Services Divorce Department 

Tue Law Society has lost no time in opening its provincial 
offices of the Services Divorce Department, which it agreed 
with the Lord Chancellor in March to expand to a size sufficient 
to handle 20,000 matrimonial cases a year. At full strength 
the department is to consist of eighteen units in London and 
eighteen in the provincial cities. Manchester and Bristol 
offices have already been opened and the Birmingham, 
Live ‘pool and Nottingham offices were opened on 28th July. 
The main difficulty at the outset of the work of these offices 
appears to be shortage of staff. The Birmingham office 
opened with a skeleton staff of two solicitors and a few 
shorthand writers and typists, but it is hoped to increase its 
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strength toa total of about twenty managing clerks and typists, 
and Mr. G. CorsByN Barrow, Secretary to the Birmingham 
Law Society, has estimated that the department will be able 
to deal with about 2,000 cases a year. 


Servicemen’s Pensions and Disease 

On 19th July the Edinburgh Court of Session, consisting 
of Lorp Cooper, the Lorp JusTICcE CLERK, Lorp MacKay, 
LorpD JAMIESON and LoRD STEVENSON, considered sixteen 
cases in which appeals had been made against findings of the 
Pensions Appeal Tribunal. Some important observations 
were made by the Lord Justice Clerk on contentions by the 
Ministry of Pensions that a claimant must have had a predis 
position or an inherent constitutional tendency to any disease 
from which he suffers, and that, therefore, there is no liability 
for pensions in the case of disease. The Lord Justice Clerk said 
that the services must take such a man as they found him. 
To say that he was predisposed to a certain discase meant 
only that if he was exposed to the conditions, known or 
unknown, the disease would find in his constitution congenial 
soil in which to develop. The court was unable to see the 
relevance of such a consideration. Unless the Minister could 
prove beyond reasonable doubt that the ‘service conditions 
played no part in producing the disease, pension must be 
awarded. Predisposition to a disease was not a disease. 
The principle laid down by the Lord Justice Clerk is in accord 
with the common law as well as with the cases ie rpreting 
statutes such as the Workmen’s Compensation Act sagt (see 
Dotzauer v. Strand Palace Hotel (1910), 3 B.W.C.C. 387 (C.. 
This Scottish case is a notable and helpful lca nt to pi 
recent English decision as to the onus of proof in pensions 
The court was faced with three cases in which the 
question whether the Minister had discharged the onus upon 
him beyond reasonable doubt was decided by the majority 
decision of the medical and service members, as against the 
minority view of the legal chairman. The court did not hold 
that it was incompetent for a tribunal to decide by a majority, 
but observed that when the question was the sufficiency of 
evidence to discharge such an onus, and when express injunc- 
tion had been laid upon the tribunal to give the claimant 
the benefit of any reasonable doubt, only powerful consider- 
ations could justify the medieai and service members in 
out-voting the legal chairman. 


Cases. 


Pensions Appeals 
IMPORTANT news relating to appeals disallowed by 
appeals tribunals before 1st August, 1946, was given in an 
answer by the MINISTER OF Senriags in the Commons on 
25th July, to a question by Lieut.-Com. CLARK HUTCHISON, 
The Minister said that in consultation with “9 central advisory 
committee and in the light of representations made by the 
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British Legion and other interested parties he had given care- 
ful consideration to the situation arising from recent judgments 
in the High Court in England and in the Court of Session in 
Scotland. He was prepared to receive applications from those 
persons who, having had their appeals disallowed by a pensions 
appeals tribunal before 1st August, 1946, were of opinion 
that their claims would have succeeded had they fallen for 
consideration after the promulgation of the judgments in 
question. His department would examine these applications, 
applying the criterion whether the claims, if now falling for 
consideration, would, in the light of the judgments, be likely 
to succeed on merit. Where it was so satisfied entitlement 
to pension would be admitted. Where the claim should 
still, in the opinion of the department, be rejected it would be 
open to the applicant to ask that his case should be referred 
to a special arbitration tribunal which the Government 
would set up. This tribunal would be outside the scope of 
the Pensions Appeal Tribunals Act and references to it would 
be on the basis that both the appellant and the Ministry 
would accept its decision as final and conclusive. If the 
appeal was allowed the case would thenceforth be treated 
in the same way as one allowed by a statutory tribunal. 
Any award, whether made on review by the Ministry or after 
reference to the arbitration tribunal, would take effect from the 
date which would have been applicable had the original 
appeal to the pensions appeals tribunal succeeded. 


Withdrawal of Pensions Appeals 

On 29th July DENNING, J., granted an application to 
withdraw thirty-eight applications for leave to appeal against 
decisions of pensions appeal tribunals. Counsel on behalf of 
the British Legion said that all the applications were out of 
time, but that the Minister of Pensions had said that he did 
not wish to penalise applicants, whatever the position. As a 
result of negotiations between the British Legion and the 
Minister an announcement was made in the House of 
Commons last week, the effect of which was that applicants 
for leave to appeal out of time would have their cases 
reconsidered, first by the Minister, and applicants dissatisfied 
with his decision would have the right of hearing before 
another non-statutory tribunal of which a county court 
judge would be chairman. Counsel indicated that it would 
be in the nature of a rehearing by an independent tribunal 
and there would be no right of appeal. The British Legion had, 
however, insisted that the chairman should be of the standing 
of a county court judge. 


Control of Civil Building : “‘ Free Allowances ” 

THE Control of Building Operations (No. 7) Order, 1946, 
dated 19th July, 1946 (S.R. & O., 1946, No. 1150), extends 
for a further six months the present “ free ’’ allowances within 
which certain building work may be carried out without a 
civil building licence. The effect of the order is that between 
Ist August, 1946, and 31st January, 1947, work may be done 
without a licence on any single property, if its cost, together 
with the cost of any other work done without licence on the 
property during the six months period, does not exceed £10 ; 
and in addition work costing a total of not more than {2 in 
any one month in the period may be carried out without a 
licence. This {2 monthly allowance is not cumulative. In 
computing the cost of work in the case of premises occupied 
wholly or partly as a private dwelling or of premises being 
constructed, reconstructed, or altered for occupation wholly 
as a private dwelling, the services of any person who does not 
receive any payment or other valuable consideration for these 
services, and the cost of any materials exclusively used by 
that person, are disregarded. In Circular 161/46, issued to 
local authorities in England on 31st July, it is stated that the 
licensing functions delegated to local authorities will remain 
until further notice. 
The Provisional Pensions Appeal Tribunals (England 

and Wales) Rules, 1946 

THE new Appeal Tribunal Rules, dated 18th July, 1946, 
comprise (a) the rules of procedure now in force relating to 
appeals to a Pensions Appeal Tribunal, 1943 (entitlement 
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appeals), and (b) new rules of procedure relating to appeals to 
a Pensions Appeal Tribunal under s. 5 of the Act (assessment 
appeals). The rules referred to under (a) are the Pensions 
Appeal Tribunal (England and Wales) Rules, 1943, and the 
Provisional Pensions Appeal Tribunals (England and Wales) 
(Amendment) Rules, 1946 (dated 14th May, 1946). The new 
rules of procedure referred to under (b) have been made, 
according to an explanatory note, because by virtue of an 
Order in Council made on 26th June, 1946, under s. 5 of the 
Pensions Appeal Tribunals Act, 1943, the right of appeal to a 
Pensions Appeal Tribunal under that section became exercis- 
able on and after the 25th July, 1946. The procedure 
prescribed by many of the rules is common to both entitlement 
appeals and assessment appeals. The rules are made as 
provisional rules under the Rules Publica.ion Act, 1893, but 
as soon as the period of forty days prescribed by s. 1 of the 
Act has expired they will be replaced by substantive rules. 


Matrimonial Causes Rules 

THE attention of readers is drawn to the new Rules of 
Court and a General Order of the High Court giving effect 
to the recommendations contained in the First Interim Report 
of the Committee on Procedure in Matrimonial Causes, 
presided over by Mr. Justice DENNING (Cmd. 6881). They 
are published at p. 382 of this issue, and simplify the pro 
cedure for applying for a decree absolute. They also reduce 
the period from the decree nisi to the decree absolute from six 
months to six weeks. 

Recent Decisions 

In Palser v. Grinling on 30th July (The Times, 31st July), 
the Court of Appeal (MoRTON, SOMERVELL and AsgulrtH, L. J J.) 
held (1) that where the rent or rateable value of a dwelling- 
house was such as to bring it prima facie within the Kent 
Restrictions Acts the burden was on the landlord to show 
that the house was outside the Acts by reason of the amount 
of rent fairly attributable to attendance ; (2) in the case of 
a flat the total annual cost of providing employees for 
attendances to the whole block of flats should be divided 
among the tenants in a rough and ready manner in proportion 
to the number of rooms occupied, disregarding bathrooms, 
and excluding services which were for the benefit of the 
landlord or to which the tenant had no contractual right, 
or which it was agreed did not benefit the particular tenant 
affected (the burden being on the tenant to show that less 
than his share of the annual cost of a particular attendance 
should be attributed to him) ; (3) the cost of the attendance 
must be computed as at the date when the lease is signed 
even though it, may have later materially increased ; 
(4) although the meaning of the word “ substantial” in any 
particular case was a question of fact, in the absence of special 
circumstances 20 per cent. of the whole rent should be deemed 
to be a substantial portion, anything less than 15 per cent. 
was not, and from 15 to 20 per cent. should be deemed to be 
on the borderline ; (5) it was wrong for the judge to deduct 
the rates from the rent, where the rates were payable by the 
landlord, and then to compare with the figure so reached the 
amount of rent fairly attributable to attendance. 

On the same day the same court held in Property Holding 
Co., Ltd. v. Mischeff that in considering what portion of the 
rent of a dwelling-house was properly attributable to the use 
of furniture, a useful method would be for the judge first to 
consider (1) the capital value of the furniture at the date when 
the lease was executed, no attention being paid to any rise 
or fall in the value of furniture after that date ; (2) what 
percentage of that capital value should be regarded as being 
the amount of rent fairly attributable to the use of the 
furniture, taking into account, for example, such matters as 
depreciation, which was greater in some articles of furniture 
than in others ; (3) the value of the same to the tenant, the 
burden being on the tenant to prove that the furniture was in 
the circumstances of less value to him than it would be to any 
other tenant. Their lordships reversed a judgment of HENN 
CoLtins, J., on the question of the portion of the rent to be 
attributed to the use of furniture, and as to whether it was 4 
substantial portion. 
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COMPANY LAW AND PRACTICE 


A SNAG IN 


Tue decision in Greenhalgh v. Arderne Cinemas, Ltd. [1946] 
1 All E.R. 512, is one which will have to be borne in mind in 
the future when drafting articles of association, and I propose 
to consider that case at some length in this and the following 
article in order to examine the effect of that decision, and to 
suggest a method of drafting articles so as to get over the 
difficulty created by it. 

In order to do that, it is desirable to narrate some of the 
facts in that case in considerable detail. The company was 
a private company incorporated in 1936 with a nominal 
capital of £26,000, divided into 21,000 preference shares of 
10s. each and 31,000 ordinary shares of 10s. each. In March, 
1941, 26,295 of the ordinary shares had been issued: the 
preference shares do not come into the story. 

The articles, in so far as they are relevant on this point, 
provided as follows: cl. 3 of ‘Table A was incorporated ; 
that clause is the one that permits the rights attached to any 
class of shares to be varied with the consent in writing of the 
holders of three-fourths of the issued shares of that class, 
or with the sanction of an extraordinary resolution passed 
at a separate general meeting of the holders of the shares 
of that class. Clause 37 of Table A, which provides (inter 
alia) for the sub-division of the shares of a company by 
ordinary resolution, subject to the provisions of the Act, 
was also incorporated, as was cl. 54 of Table A, which says : 
“On a poll every member shall have one vote for each share 
of which he is the holder.” 

In March, 1941, Greenhalgh entered into an agreement 
with the company under which he advanced money to the 
company, in return for which he was to get a debenture 
securing that money, and under which the company further 
agreed to sub-divide all the unissued ordinary shares of 10s. 
each (the number of which was at that date 4,705) into 
23,525 ordinary shares of 2s. each, ranking pari passu with the 
existing ordinary shares for all purposes. These’ 23,525 new 
shares, which I shall call the 1941 2s. shares, were to be 
allotted as to 19,213 to Greenhalgh and as to the remaining 
4,312 to certain directors of the company. The resolution 
that the company passed at an extraordinary general meeting 
in pursuance of that agreement was as follows: ‘‘ That the 
4,705 ordinary shares of 10s. each be sub-divided into 23,525 
ordinary shares of 2s. each, ranking for dividend, voting and 
winding up part passu with the other ordinary shares for the 
time being issued.” 

It appears to have been assumed by all concerned in the 
case that the effect of this resolution was to attach the same 
right of voting, i.e., one vote for each share, to the 2s. shares 
as belonged to the 10s. shares, and presumably, in respect of 
rights capable of measurement in money, to attach to the 
2s. shares the same rights as belonged to the 10s. shares 
but divided by five in amount. Whether such a result can 
be achieved by a provision that two kinds of shares of different 
nominal amounts are to be pari passu is a point to which I 
shall return again. Let us assume for the moment that there 
is no difficulty in the way of such a construction. 

When the company had carried out its part of the agreement 
the voting position was, therefore, that Greenhalgh had 
19,213 votes from the 19,213 1941 2s. shares that had been 
issued to him and the other members of the company together 
had 30,607 votes, 26,295 of them coming from the original 
10s. shares and 4,312 from the 1941 2s. shares that had just 
been issued. Consequently Greenhalgh was in a position to 
prevent the passing by the company of a special or 
extraordinary resolution. 

At a general meeting of the company in 1943 a resolution 
was passed by a small majority, the effect of which was to 
sub-divide the old 10s. shares into shares of 2s. each, which 
I shall call the 1943 2s. shares, so as to form one class with the 
1941 2s. shares, and ranking in all respects pari passu with 
them. The effect of this, provided the resolution was validly 
passed, was to give the shareholders other than Greenhalgh 


TABLE A.—I 


131,475 votes from their newly converted shares which, with 
the 4,312 votes for their 1941 2s. shares, gave them 135,787 
votes out of a total of 155,000 votes, with the result that 
Greenhalgh could no longer be certain of preventing the 
company from passing a special or extraordinary resolution. 

It was not unnaturally contended on behalf of Greenhalgh 
that this accretion of votes to the other members and 
consequent swamping of the votes of the 1941 2s. shares, most 
of which were held by Greenhalgh, was a variation of the 
rights attached to those shares which constituted a class of 
shares, and was therefore invalid unless approved in the 
manner laid down by cl. 3 of Table A, which had not been 
done. This view, however, did not prevail either with 
Vaisey, J. ([1945] 2 All E.R. 719), or with the Court of Appeal. 

In both courts the question whether the 1941 2s. shares 
constituted a class of shares within the meaning of cl. 3 of 
Table A was left undecided. The Master of the Rolls said : 
“We also do not find it necessary to decide it, and I, like 
Vaisey, J., am inclined to think that these shares form a 
class of shares within the meaning of the article, but it is not 
necessary to give a final answer to that question.”’ Morton, 
L.J., expressly stated that he had formed no opinion on the 
point. 

The Court of Appeal decided that, whether the 1941 2s. 
shares were a class of their own or not, their rights had not been 
altered but remained what they always had been, namely, 
to have one vote for each share. The Master of the Rolls 
pointed out that those rights might well have been varied 
if the transaction had been carried out not by a sub-division 
of the 10s. shares but by giving them five votes for each share, 
because one of the rights of the 1941 2s. shares was that they 
were to rank pari passu with the 10s. shares. He went on 
to say: “ The present position under the resolution which is 
attacked is that the ordinary shares are now all 2s. ordinary 
shares, and each of them has one vote per share, and accord- 
ingly the voting power of the original 2s. shares is in fact 
entirely pari passu with the other ordinary shares.”” This 
suggests that the position which, as I mentioned above, was 
assumed to arise on the passing of the 1941 resolution, was 
that the 1941 2s. shares were part passu with the 10s. shares 
but not entirely so. Such a situation is difficult to understand 
and if they were not entirely part passu there seems some 
scope for argument as to what the position really was. 

The Master of the Rolls admitted that the rights of the 
1941 2s. shareholders were “‘ affected, as a matter of business ”’ 
by the 1943 resolution, but as a matter of law he held that 
these rights had not been varied. Morton, L.J., delivered a 
judgment to a similar effect. He pointed out that Greenhalgh 
took his shares on the footing of the company’s memorandum 
and articles, i.e., he took them on the footing that the company 
had the power of sub-division, and consequently the sub- 
division in 1943 took place under a provision which was part 
of the bargain under which Greenhalgh took his shares. 

There are a number of problems raised by this case, to some 
of which I propose to refer later, but the foregoing account is, 
I think, sufficient to indicate one or two propositions that 
may be propounded on the authority of this case. 

On the assumption that the 1941 2s. shares constituted a 
class of their own you can say that, in certain circumstances, 
where a person has a bare majority of votes which come 
from one class of shares, he can, by passing a resolution to 
sub-divide those shares sufficiently, obtain a three-quarters 
majority where the variation of rights article is in the same 
form as Table A and the articles also provide that each share 
shall carry one vote on a poll. 

As, however, it was expressly held that it was immaterial 
whether the 1941 2s. shares constituted a class or not, you can 
equally say that where the shares in a company are all of one 
class the holder of a bare majority of shares may, by passing a 
resolution to sub-divide his shares, obtain a three-quarter’s 
majority. It is difficult to believe that the court would so 
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hold, but in the report of Greenhalgh’s case there is nothing 
to suggest that the fact that the sub-division of the 10s. shares 
brought the 1943 2s. shares into complete parity with the 
1941 2s. shares had any weight attached to it, nor is there 
anything to suggest that the members who secured the 
passing of that resolution would not have been equally 
entitled to pass a resolution sub-dividing their 10s. shares into 
6d. shares, if such sub-division had been necessary to give 
them complete control. If this view of the case is correct 
it would appear to suggest in addition that in certain circum- 
stances when a majority shareholder in a company dies 
before his executors get put on the register, it will be possible 
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for the minority shareholders to gain complete voting control 
of the company. 

Even if it be thought that the above proposition goes further 
than is warranted by the decision in this case, the case does 
at least show that circumstances may arise in which the 
holders of a bare majority of votes can swamp the minority 
votes by sub-dividing their shares, and it would seem advisable 
when drafting articles in future so to draft the variation of 
rights clause as to make such a manceuvre impossible. 

I shall have to postpone the suggestions for such an article 
till next week, when I shall refer to one or two other 
problems raised by this highly perplexing case. 


A CONVEYANCER’S DIARY 


REMEDIES FOR BREACH OF RESTRICTIVE COVENANTS 


IN a recent unreported case in which I was engaged, the 
original covenantee sued the original covenantor for breach 
of a covenant restricting the user of Blackacre. The learned 
judge held that the activity complained of was a breach of the 
covenant, and that it was not covered by a licence which had 
been given for an earlier and rather similar activity. He also 
expressed himself in his judgment as being unfavourably 
impressed with the defendant’s behaviour and favourably 
with that of the plaintiff. But before it was known that 
such was his view, counsel for the defendant sought to argue 
that the case was one where damages alone would be the proper 
remedy, alleging that the plaintiff was disqualified from 
coming to equity for relief. The motive for this contention 
was, I think, that the defendant had paid a sum into court 
and might have hoped to save the costs subsequent to 
payment in if no injunction or declaration had been granted. 
My intention this week is to examine this question of relief 
in those cases. 

We must, in my view, first get quite clear that there are 
two distinct causes of action in cases of the enforcement of 
restrictive covenants. In the first group of cases there is a 
caus: of action on the covenant at common law. That is 
so where the parties to the action are the original covenanting 
parties, or where the original covenantor is defendant and the 
plaintiff is the assignee of land to which the. benefit of the 
covenant has been validly annexed (sce Rogers v. Hosegood 

1900) 2 Ch. 388, and Re Ballard (1937) Ch. 473). Comparable 
with such cases, though it seldom arises in practice in connec- 
tion with restrictions on the user of land, would be the case 
where the defendant is the original covenantor, and the plaintiff 
is an assignee of the benefit of the covenant by virtue of 
L.P.A., s. 136. Though this statutory assignment confers a 
right of action at law, it is strictly not the same as the action 
at common law in a case like Rogers v. Hosegood. In every 
other case, the cause of action is purely equitable. The 
burden cven of a negative covenant cannot run with freehold 
land at law, and therefore, wherever the defendant is an 
assignee of the original covenantor this action is founded 
on the rule in Tulk v. Moxhay. Moreover, even where the 
defendant is the original covenantor, the cause of action is 
equitable save in the three cases stated above. Thus, an 
action by a plaintiff who is an assignee of the benefit of the 
covenant claiming under the rule in Re Union of London 
and Smith's Bank’s Conveyance, Miles v. Easter (1933) Ch. 611, 
or under a scheme of development, claims by virtue of 
an equitable cause of action. 

This distinction is no doubt primarily referable to the state 
of affairs before the Judicature Act, 1873. But though that 
Act merged the administration of law and equity, and provided 
that the same court should give both forms of relicf, it did 
not upset the old grounds of liability. Nor did it make both 
forms of relief available in cases which, *before the Act, could 
have been brought only at common law or only in equity, 
but not in both sorts cf court. The effect is this: if an 
action lies at law, the main remedy is in damages, and at 
least nominal damages are recoverable in every such case. 
Since the court now administers both legal and equitable relief, 
it is open to it to award also an injunction or a declaration, 


in a case where, under the old system, proceedings could 
also have been taken in equity, as is the position in respect 
of the breach of a negative covenant. On the other hand, 
cases where the cause of action is equitable could, under the 
old system, have been prosecuted only in Chancery. The 
injunction is thus the primary remedy, and it is the only 
remedy apart from that conferred by Lord Cairns’ Act. 
That Act allowed the Court of Chancery to grant damages, 
in its discretion, in lieu of an injunction. But damages under 
this head are a most abnormal remedy, and there can be no 
suggestion in purely equitable cases that there is any right 
to damages comparable to the right both to damages and an 
injunction in cases grounded on a legal cause of action. 

Where the parties to the action are the original parties to 
a negative covenant, the plaintiff is thus entitled, if he 
establishes his cause of action, to at least a shilling damages 
at common law. He is also entitled as of right to an injunc- 
tion. The rule on this matter is stated in the speech of 
Lord Cairns, L.C., in Doherty v. Allman (1878), 3 App. Cas. 
709, at pp. 719-720, in a passage which has since been 
universally recognised as the leading pronouncement on the 
subject : ‘‘ My Lords, if there had been a negative covenant, 
[ apprehend, according to a well settled practice, a court 
of equity would have had no discretion to exercise. If parties, 
for valuable consideration, and with their eyes open, contract 
that a particular thing shall not be done, all that a court 
of equity has to do is to say, by way of injunction, that 
which the parties have already said by way of covenant, 
that the thing shall not be done ; in such a case, the injunction 
does nothing more than give the sanction of the process of the 
court to that which already is the bargain between the parties. 
It is not then a question of the balance of convenience or 
inconvenience, or of the amount of damage or of injury— 
it is the specific performance, by the court, of that bargain 
which the parties have made, with their eyes open, between 
themselves.” In face of this pronouncement, it can be only 
very rarely, if ever, that the court will hold that the action 
lies at law, and that damages are recoverable, but that 
the injunction will be refused. Of course, actions between the 
original parties may fail, despite it being held that the acti ity 
complained of is within the mischief of the covenant ; for 
instance, the defendant can sometimes show conduct on the 
plaintiff's part giving rise to an estoppel ; or he can establish 
a licence, waiver or release. But I do not know of a case in 
which, granted that the action was held to lie at law, equitable 
relief was refused to a successful plaintiff. 

Where the action lies only in equity, the whole position is 
different. To start with, equity usually demands a very 
high standard of diligence ; the defence of laches can be estab- 
lished by showing delay short of the delay which would 
make an action at law statute-barred. Again, it is a defence 
to proceedings in equity to enforce a restrictive covenant to 
show that the plaintiff has acquiesced in the breach complained 
of (see Sayers v. Collyer [1884], 28 Ch. D. 103), or that the 
plaintiff and his predecessors have stood by and allowed 
occurrences in the vicinity which would make it inequitable 
to enforce the covenant (see Chatsworth Estates Co. v. Fewell 
1931) 1 Ch. 224, where Farwell, J., described this doctrine 
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as analogous to that of estoppel), or even that, for reasons not 
connected with the conduct of the plaintiff or his predecessors, 
the neighbourhood has so changed as to make the enforcement 
of the covenant inequitable. (though this last class of 
defence was discussed in Sobey v. Sainsbury [1913) 2 Ch. 513, 
at p. 529, and in the cases there cited, there is not, so far as 
I can find, a single reported case where the doctrine has been 
the sole or main ground of the decision). In all those sorts 
of cases, the equitable defence, if established, is fatal to the 
whole action. It is not merely fatal to the application for an 
injunction. Where the equitable cause of action is established, 
however, and the equitable defence defeated, it is still open 
to the unsuccessful defendant to argue that it would be right 
and proper for the court, acting under Lord Cairns’ Act, 
to spare him the award of an injunction and to substitute an 
award of damages. This is the only occasion that I know of, 
where, in an action to enforce a negative covenant, the 
question whether damages or an injunction are the proper 
remedy can arise. In every other case the relief follows 
automatically from the decision on liability. Moreover, I 
think that there are wide and dangerous misconceptions as 
to what answer the court will give to an argument based 
on Lord Cairns’ Act in one of those cases where such an 
argument is available. There are three reported cases only 
where damages have been given in lieu of an injunction, for 
breach of a negative covenant. Two of them, Bowes v. Law 
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(1870), L.R. 9 Eq. 636, and Kilbey v. Haviland (1871 
W.N. 47, were decided before Doherty v. Allman, and cannot 
stand as authorities in any case where the remarks of Lord 
Cairns, cited above, would be reasonably applicable, by 
analogy, to an action grounded on an equitable cause of 
action. The only other such case was Sharp v. Harrison 
[1922] 1 Ch. 502, in which Astbury, J., fully reviewed the 
earlier authorities. But Sharp v. Harrison was a quite 
abnormal case, since the defendant offered wide undertakings, 
and was also a mere reversioner to the locus in quo, so that 
an injunction could not necessarily have been carried out by 
him. The court is most chary of using the powers given to 
it by Lord Cairns’ Act. Thus, in Shelfer v. City of London 
Electric Co. {1895} 1 Ch. 287, Lindley, L.J., said that ever 
since the Act the court has repudiated the notion that 
Parliament “ intended to turn that court into a tribunal for 
legalising wrongful acts; or, in other words, the court was 
always prejudiced against the notion that it ought to allow a 
wrong to continue simply because the wrongdoer is able and 
willing to pay for the injury he may inflict.”’ 

In short, for a defendant to argue, in an action for the 
breach of a negative covenant, that damages should be 
awarded in lieu of an injunction, is a desperate course, and 
one which has succeeded once only in reported cases since 
Doherty v. Allman. And in that case the circumstances 
were quite abnormal. 


LANDLORD AND TENANT NOTEBOOK 


CONTINGENT 
Ar the conclusion of my comments on Delaney v. T. P. Smith, 
Ltd. (1946), 90 Sor. J. 296 (C.A.), in our issue of 13th July 
(90 SOL. J. 328), 1 made a suggestion which has prompted a 
thoughtful reader kindly to draw my attention to the case of 
Brilliant v. Michaels (1945), 114 L.J. Ch. 5. 

The relevant facts (for present purposes) of Delaney v. 
T. P. Smith Ltd., were that the plaintiff alleged an agreement 
to grant him a tenancy of a house to commence when the 
house had been repaired, and it had been repaired before 
action brought. The suggestion I made was that if he had 
not failed because of the absence of writing, the defendants 
might have availed themselves of a plea that the agreement 
did not fix the commencement of the term. The relevant 
facts of Brilliant v. Michaels were that the plaintiff alleged an 
agreement for a tenancy of a flat to commence when the flat 
became vacant, and it had become vacant before action 
brought. The claim failed because it was found that the 
parties had never been ad idem, but the defence had argued 
strenuously that, apart from this, any agreement that might 
be established was unenforceable because of uncertainty as to 
the commencement of the term ; in view of which Evershed, J., 
dealt with the contentions directed to that point at length, 
if obiter. 

This part of the judgment begins, on the reculer pour mieux 
sauter principle, with references to authorities said to support 
the defence (for ultimately the learned judge held: “a 
contract for a lease is enforceable notwithstanding that the 
commencement of the term may be expressed by reference to 
a contingency which is at the time uncertain, provided that, 
at the time that the contract is sought to be enforced, the 
event has occurred and the contingency has happened ’’). 
The learned judge cited, at the outset, ‘‘ Fry on Specific 
Performance,” para. 378: ‘‘ Again a material term may well 
be supplied by construction or inference . . . but if neither 
supplied by expression, construction, nor inference, the 
contract is incapable of performance. In a contract for the 
granting of a lease, the date of the commencement of the 
lease is a material term,” and a passage from Lush, L.J.’s, 
judgment in Marshall v. Berridge (1881), 19 Ch. D, 233 (C.A.), 
running: “ There must be a certain beginning and a certain 
ending, otherwise it is not a perfect lease, and a contract for 
a lease must, in order to satisfy the Statute of Frauds, contain 
those elements.’’ In that case parties agreed that a “ lease 
and counterpart should be prepared and executed,” but the 


AGREEMENTS 


whole agreement was conditional on the plaintiff, the intending 
tenant, making certain arrangements with adjoining owners. 

But Evershed, J., proceeded to refer to another passage 
from “ Fry,” in para. 982: ‘A contract may be originally 
conditional, and contingent upon the performance of some act 
or the happening of some event. Where that has occurred, 
the contract becomes absolute, and rests on the same footing 
for all purposes as if it had been made positively and without 
reference to any contingency,” and to Modlen v. Snowball 
(1861), 4 De G. F. & J. 143, in which specific performance 
was refused to the intending lessor of a licensed premises on 
the ground of non-fulfilment cf a condition that he should 
obtain an on-licence. 

The learned judge observed that Modlen v. Snowball did 
not, of course, necessarily imply that if the conditions had 
been fulfilled specific performance would be,granted, but then 
referred to another passage in another judgment in Marshall 
v. Berridge, that of Baggallay, L.J., who said: “I should 
infer from the documents that there was an intention that so 
soon as the plaintiff should be able to ascertain that he could 
obtain mining rights on adjoining property, then an agreement 
should be entered into, but I can find nothing to show that 
the parties intended the term to commence from the day when 
the final agreement should be signed.’’ This suggested that 
as soon as the event occurred, the agreement would 
have been enforceable. 

Evershed, J., also cited the Bishop of Bath's case (1005), 
6 Co. Rep. 34b; though, as his lordship observed, this con- 
cerned a lease, not an agreement for a lease, which was held 
to have duly commenced though the grant had expressed that 
it should commence on a former lease determining. That 
lease was for sixty years, but contained a re-entry clause 
effective on a death occurring. But this decision was chiefly 
referred to in connection with refusal to distinguish between 
what might well and what might never happen—in the case 
before him, the condition that the flat should be vacated 
might, as had been pointed out, not have occurred in the 
lifetime of plaintiff or defendant. And on these lines the 
learned judge, who said that the point was novel, arrived at 
the conclusion mentioned : a contract for a lease is enforceable 
notwithstanding that the commencement of the term may be 
expressed by reference to the happening of a contingency 
which is at the time uncertain, provided that, at the time that 
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the contract is sought to be enforced, the event has occurred 
and the contingency has happened. 

No one will fail to appreciate the force of this reasoning. 
If it is to be challenged, however, it might be challenged on 
these lines: there 7s no contract for a lease unless and until 
the commencement of the term is fixed. A contract may be 
contingent, but if a contingency affects the requirements of 
the lease itself, there is no contract for a lease, contingent or 
otherwise. The minimum requirements of a lease are parties, 
premises, and commencement and duration of term: an 
agreement to grant and accept a lease if such-and-such an 
event occurs would be enforceable if the agreement provided 
for date of commencement of term as well, and the event 
occurred before that date ; but an agreement which equates 
the contingency of the liability to grant and accept with the 
commencement of the term is incomplete, just as would 
be an agreement to grant a lease of, say, twenty acres 
of an estate in Blankshire if the grantor should acquire 
the estate. 

Looking at the authorities cited, and taking first the 
decisions, in chronological order, one finds that the actual 
resolution in the Bishop of Bath’s case was “ that if a Man 
makes a lease for Years to commence after the Surrender, 
Forfeiture, Determination or End of a former Lease, in this 
case the Lessee has not any Election to have the second Lease 
either on the Surrender, or Forfeiture, or End, as he shall 
Elect.” In the course of argument it was said: “‘ A Lease 
for Years may be made on a Condition or contingent 
Precedent ; as if I grant to you, that if you pay me twenty 


TO-DAY AND 


August 5.— Alexander Kinglake, eldest son of William Kinglake, 
banker and solicitor, of Taunton, was born on 5th August, 1809. 
While a student of Lincoin’s Inn he made the Eastern tour 
afterwards described in ‘‘ Kothen.”’ He was called to the Bar in 
1837. Some business as a conveyancer came his’ way, 
but he cared little for the law, preferring military history. In 
1845 he went to Algiers and accompanied St. Arnaud’s flying 
column. In 1854 he went to the Crimea. A fall from his pony 
on the morning of the Battle of the Alma accidentally introduced 
him to Lord Raglan, at whose instance he afterwards undertook 
the history of the campaign, and it is by the “ Invasion of the 
Crimea’ that his name is remembered. From 1857 to 1868 
he sat in Parliament as Liberal member for Bridgwater. He 
died in 1891. 

August 6.—An item in the Midland Circuit records, dated 
6th August, 1787, notes that at Warwick ‘ Mr. Romilly moved 
that Mr. Serjeant Vaughan’s distresses be taken into consideration 
upon which this court voted 20 guineas to be paid out of thie 
circuit fund.” The future Sir Samuel Romilly had then only 
been three and a half years a member of the circuit. 


August 7.—On 7th August, 1830, the future Lord Campbell, 
just elected to Parliament for Stafford, wrote from Shrewsbury 
to his brother telling of the trouble he had had and adding : 
“Tam consoled to find other lawyers worse off than myself. 
Slaney, for this place, is supposed to have spent 48,000, and there 
is to be a petition against him for bribery. Wilde, at Newark, 
must spend more and he will be thrown out. Lushington, at 
Reading, is not much better off. Scarlett has been very quietly 
returned for Malton. A comparison between Sheridan and 
Campbell was a favourite topic. A draper addressing the 
populace said, ‘Campbell may not have all his wit but in every 
other respect he is his equal. He is more skilled in the laws of 
his country ’.”” (Sheridan had been elected for Stafford fifty 
years before.) 

August 8.—Gray’s Inn during the sixteenth and seventeenth 
centuries periodically figured in the Quarter Sessions records. 
For instance, on 8th August, 1610, a true bill was found “ that 
at Gray’s Inn in the parish of St. Andrew’s, Holborn, Thomas 
White broke burglariously into the chambers of Thomas Cademan, 
gent., and stole two bands, a pair of silk garters and 27s. 6d. 
in numbered moneys from Leonard Nydds, gent.’’ On the same 
occasion he had also stolen from Cademan a wrought night cap 
and a pair of roses for shoes. 

August 9.—On 9th August, 1811, Jane Cox was tried at the 
Exeter Assizes for the murder of John Trenaman, an infant of 
sixteen months. Arthur Tucker, a respectable farmer, the 
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pounds at Michaelmas next following, that you shall have my 
Manor of D. for one and twenty Years ; now it is uncertain 
whether it will commence or not, and in the mean Time, till 
the Payment of the Money, it is not any Lease... ”; but 
the court does not appear to have dealt with this proposition. 
Of Modlen v. Snowball, and of Williams v. Brisco (1882), 22 Ch. D. 
441, which is also relied upon by “‘ Fry,” it might be said that the 
conditions which came under discussion did not raise any 
question about time of commencement ; indeed, in the latter case 
the agreement sued on actually provided for “a new lease of the 
premises for a term of twenty-one years from Lady Day next.” 
And the passage from Baggallay, L.J.’s, judgment in Marshall 
v. Berridge does not go as far as to say that effect could have 
been given to an intention that a lease should commence from 
the unspecified and undetermined date when some other 
agreement was made. The learned lord justice appears to say 
that agreement would be complete, but it would be merely 
agreement to make an agreement for a lease, which would 
have to satisfy the requirement mentioned by Lush, L.J,, if it 
was to be enforceable. 

And of the two statements made in “ Fry,” the former 
(para. 378), taken from a chapter dealing with “ Incomplete- 
ness,’ appears to be more in point that that in para. 982, 
which opens the chapter on “‘ Non-Performance of Conditions.” 
For the suggested criticism of the obiter in Brilliant v. Michaels 
is on these lines: the agreement was incomplete, as it did not 
provide for the commencement of the term; to call it an 
agreement for a lease begs the question; so whether some 
condition or other remained unfulfilled is immaterial. 


YESTERDAY 


natural father of the child, was charged as an accessory. [he 
woman had put arsenic on its hands, so that it had poisoned 
itself by putting them in its mouth. After a trial of seven hours 
she was convicted and the man was acquitted. She was duly 
hanged. 

August 10.—On 10th August, 1763, Lord Chief Justice Pratt 
‘having taken his residence at Southampton for the recovery of 
his health, he was there waited upon by the gaoler of Northampton 
with three persons brought by habeas corpus from the prison, 
to which they had been committed for six months or until they 
should pay £20 each, as penalties for non-attendance as militia 
men at the annual exercise at Northampton.” After hearing 
counsel, Pratt remanded them back to prison. 

August 11.—On 11th August, 1731, ‘ £600 was paid to several 
persons for apprehending and prosecuting five highwaymen 
convicted last sessions at the Old Bailey.” 

JupGre CrawFrorb' 

The recent death of the former Judge J. D. Crawford at the 
age of eighty-four, a dozen years after his reluctant retirement 
from the county court bench, removes a picturesque figure from 
the legal world. He was a Northern Irishman born in August, 
1861, in the village of Warrenpoint, on the banks of Carlingford 
Bay, 5 or 6 miles from Newry, the birthplace of the first Lord 
Russell of Killowen. He was still a child when his father was 
appointed senior surgeon of the Cancer Hospital at Liverpool 
and the family removed to England. He became a county 
court judge in 1918. He afterwards wrote that a judge in those 
courts “‘ has to deal with dull, uninteresting disputes, sordid and 
trivial, relieved occasionally by flashes of grim humour but apt 
to be soul deadening by the greed and cunning and stupidity 
which they reveal. But to the student of human nature, to the 
judge who really wants to know the lives and conduct and the 
main springs of action of the people, then the county court 
presents greater attraction than any other tribunal.’’ One of the 
things on which he prided himself was his memory for dates, 
and he found them particularly difficult to get out of any witness, 
and he would say: ‘‘ You people are never able to give me 4 
date. You cannot give the date when you were born or wiicn 
you were married. In the next world if information was sought 
as to when you died, I am sure you would not be able to give it.” 
PERSONAL EXCHANGES 

A host of stories accumulated round this tall massive judge 
with the heavy white moustache. One particularly pleasing one 
arose out of an application by the parent of a small girl for the 
payment out of court of some money awarded to the child as 
damages. Crawford, who was always suspicious of the 
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representations of the expensive luxuries said, on such occasions, 
to be essential to the infant’s welfare, was not sympathetic on this 
occasion, and at last the parent said: ‘‘ Of course your Honour 
was never a delicate little girl.’’ There was a personal touch 
too in the dialogue between the judge and a woman whom he 
once had to question: “Do you work?” “No.” ‘“ Why 
don’t you work ? It is better than being idle.”” ‘“‘ Why should I 
work when I am sixty ?”’ ‘‘ Well, I am much older than sixty 
and I work very hard.” ‘ Yours is a sitting down job.’”” With 
the female point of view he was often in collision, particularly 
as toapparel. He was hardly displaying undue judicial ignorance 
in asking ‘‘ What is a trinity set ?’’ There was no theological 
implication. It turned out to be ‘‘ a three-piece lady’s under- 
wear.” His decision that silk stockings were not a “‘ necessary ” 
for the daughter of a general labourer earning 50s. a week so as 
to render the father liable for the price brought him a heap of 


COUNTY COURT LETTER 


Bankruptcy of Builder 
In a recent case at Birmingham County Court a builder applied 
for his discharge from bankruptcy, which had occurred in 1938. 
He had begun business on £220, borrowed capital, and within a 
year was employing sixty men, with a wages bill of £200 a week. 
At present he was earning £7 a week as a jobbing builder, and 
would pay £1 a week to his old creditors. His mother-in-law 
had offered 460 towards his indebtedness. His Honour Judge 
Dale observed that nothing had been done towards paying the 
creditors. Ifa substantial offer were made the matter would be 
reconsidered. The application was refused. 


Husband as Trustee for Wife 

In Sadler v. Sadler, at Bromsgrove County Court, a wife claimed 
a declaration under the Married Women’s Property Act, 1882, 
s. 17, that the matrimonial residence was her property, and an 
order that the house be conveyed to her by the respondent, her 
husband. The applicant’s case was that she originally entered 
the respondent’s employment as a housekeeper. Having saved 
£600, the applicant asked the respondent, who was a painter and 
decorator, to get a house built for her and her daughter. The 
respondent agreed, and the applicant provided £51 18s. for a 
piece of lana and £630 15s. 9d. for materials and. wages. At 
Christmas, 1937, the respondent proposed marriage, and the 
parties married in February, 1938. They lived at the house from 
April, 1938, and the respondent gave the deeds to the applicant. 
In 1945 the applicant saw her solicitor about making a will, 
and discovered that the deeds were in her husband’s name. 
The respondent’s case was that the applicant was forty-two in 
1937, and she offered him £500 to marry her in order that her 
daughter could say her mother was married. Having carried 
out his bargain by marrying the applicant, the respondent had 
built the house with the money. His Honour Judge Langman 
held that the money was not a gift. No £500 was ever paid, 
as the applicant paid £400 and then £282. In evidence the 
respondent called the house “ours’’ and “ hers,’’ before 
correcting himself. A declaration was made as asked, with an 
order to convey the property in twenty-eight days, with costs. 
Compare Shadwell v. Shadwell (1860), 9 C.B. (N.s.) 159, in which 
an uncle’s promise to pay an annuity to his nephew, in 
consideration of the nephew’s marriage, was held to be binding. 


REVIEW 


The Rent Acts. Second Edition. Part I—Text. By R. E. 
Mecarry, M.A., LL.B., of Lincoln’s Inn, Barrister-at-Law. 
1946. London: Stevens & Sons, Ltd. 7s. 6d. net. 


lhe proportion of practitioners concerned with the Rent and 
Mortgage Interest Restrictions Acts, 1920 to 1939, who prefer 
text-books in which the matter is arranged according to subject 
rather than those in which the provisions of the several 
enactments are discussed seviatim is, I believe, increasing. This 
alone makes the appearance of the second edition of Pt. I of 
Megarry’s Rent Acts a welcome event, the title ‘“‘ Text’ not 
indicating that the text of the Acts is set out, which will be the 
function of Pt. II. In Pt. I the author deals with the subject 
under such main heads as “ Premises within the Acts,” 
“ Benefits conferred upon Tenants by the Acts,” ‘‘ Miscellaneous 
Provisions ’’ and ‘‘ Mortgages,’’ each appropriately sub-divided, 
that on ‘‘ Miscellaneous Provisions ’’ containing useful sections 
on such matters as sub-tenancies, rent books, agents. The 
important subject of the Furnished Houses (Rent Control) Act, 
1946, is adequately dealt with in the chapter on ‘“‘ Premises within 
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abusive letters. ‘‘ Why shouldn’t a poor girl wear silk stockings 
if she wanted to? Were such luxuries to be the exclusive privilege 
of the rich ? To read these missives one would think I had com 
manded one of the myrmidons of the law to pull the stockings oft 
the girl’s legs.” The controversy even stretched to Chicago 
and a paper there came out with photographs of four girls 
exhibiting a considerable amount of stocking and below each 
photograph unflattering comments on the judge. Then there 
was a paragraph headed ‘‘ Cheaper Garb—Horrors! Girls 
Rap Critic ’”’ and running ‘“‘ Chicago working girls would like to 
tell a certain London judge a few things about shoes and gloves 
and muskrats and petticoats and things.” One of Crawford’s 
suggestions for divorce law reform was to give the county courts 
jurisdiction as their judges learn so much of the lives of the 
people that their ‘‘ experience is far greater than that of more 
exalted persons.” 


the Acts,’”’ a chapter which, incidentally, concludes with two 
useful tables, setting out the requisites of decontrol by two-year 
or longer lease and summarising the conditions of control. 

The author has not only adopted the method mentioned, but 
has shown himself a master of the art of compression, his 
statements of the law being both clear and succinct and the 
numerous references to authorities telling the reader just where 
to look for support. Only very occasionally may strict accuracy 
perhaps have suffered ; a tenant at sufferance might more aptly 
be described as one holding over without the landlord’s assent 
than without the landlord’s consent, and it might have been 
mentioned that double value is a remedy which would rarely be 
available in the case of premises within the Acts, apart from 
protection, for L.T.A., 1731, s. 1, applies only when the lease was 
for life or years (p. 36). And whether the recent case of 
Macmillan & Co., Lid. v. Rees (1946), 42 T.L.R. 331, actually 
decided that a letting for business purposes could not establish a 
standard rent (p. 53) is perhaps open to question, the case having 
been fought on the assumption that it could not. The authorities 
cited include Scots, Irish and county court decisions, and the 
author’s argument in favour of including such, contained in the 
Preface, is indeed plausible ; but in the case of Estales Gazette 
and Estates Gazette Digest reports, a warning might have been 
added that different courts react rather differently to their 
citation. 

GENERAL COUNCIL OF THE BAR 
ELECTION RESULT 

The following forty-eight barristers have been declared the 
duly elected Members of the Council. The list is in the order of 
their seniority at the Bar. 

IKING’s COUNSEL 


Mr. DD. N. Pritt, M.P. Mr. P. R. J. Barry 
,, W. Gorman Eri@ Sachs 
» C. Paley Scott , G. J. Paull 

H. A. H. Christie Cecil R. Havers 


Richard O'Sullivan ,, G. O. Slade 

G. R. Russell Vick Andrew IE. J. Clark 

J. P. Eddy G. R. Upjohn, C.B.E. 

I’. E. Pritchard H. Edmund Davies 

» J. NeGray , A. Aiken Watson 

Juniok Bar 

Mrs. Helena Normanton 

Mr. Gerald A. Gardiner 
E. Milner Holland, 


” 


Mr. k. E. Gething 
,, J. H. Boraston, C.B. 
,» W.F. Waite 


H. O. Danckwerts a C.B.E. 
,, Kk. T. Monier-Williams D. H. Robson 
» F&F. S. Laskey » B.S. Wingate-Saul 
William Latey, M.B.E. G. N. Black 
» 9. L. Elborne, M.B.E. » A. L. Ungoed-Thomas, 
, €¢.G. L. Du Cann M.P. 


,, Claude H. Grundy P. M. Wright 
G. Granville Sharp G. R. Swanwick 
, R.O.L. Armstrong-Jones Hon. C. R. Russell 
, M.L. Gedge Mr. C. D. Aarvold 
UNDER TEN YEARS’ STANDING AT THE BAR 
Mr. W. W. Stabb Mr. J. G. S. Hobson 


Hon, j. R. Cumming-Bruce » fo BP. PL Powell 
Mr. R. B. Verdin G. RK. Rougie 


EK. A. Gopson, 
5 Stone Buildings, Secretary. 
Lincoln’s Inn, W.C.2. 
31st July, 1946. 
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NOTES OF CASES 
COURT OF APPEAL 
Jessup v. London Passenger Transport Board 
Morton and Tucker, L.JJ. 5th April, 1946 
Limitation——Public authorities protection—Amendment of pleading 

—New cause of action. 

Appeal from an order of Hilbery, J. 

The plaintiff brought an action against the defendants ‘ for 
damages for personal injuries . . . sustained by her by reason 
of the negligence of the defendants, their servant or agent.” 
In her statement of claim she alleged that she had mounted the 
defendants’ omnibus while it was stationary at a stopping place, 
and that, when she was on the platform and the omnibus had 
been sent on by the conductress, the latter, without signalling to 
the driver to stop, told the plaintiff that the vehicle was “‘ full up,”’ 
“and forthwith negligently and wrongfully struck, and violently 
pushed the plaintiff off the omnibus, causing her to fall . . . into 
the roadway . "The defence denied all these allegations, 
alleged contributory negligence, and, by amendment, said that 
if the conductress had committed the alleged acts she was not 
doing so in the course of her employment with the defendants. 
At the trial, which took place more than a year after the accident, 
evidence was given for the plaintiff of a deliberate assault on her 
by the conductress. After all the evidence had been taken and 
the defendants’ case had been closed, the judge allowed the 
plaintiff to amend her statement of claim by alleging that 
“ further or in the alternative the defendants were negligent ”’ in 
starting the omnibus “‘ when the plaintiff was in a precarious 
position . ” The defendants now appealed against the 
judge’s order allowing that amendment. 

Morton, L.J., said that, in spite of the presence of the word 
“ negligently ’’ in the original plea, he could only interpret that 
plea as a complaint of an assault on the part of the conductress, 
particularly in view of the use of the word “ violently,’”’ which, 
he thought, implied “ intentionally.” The amendment was 
introducing a fresh alternative plea, namely, the negligent 
starting of the omnibus, which, besides, brought in a possible 
allegation of negligence against the driver for starting without a 
signal from the conductress. It was conceded for the plaintiff 
that an allegation at the trial of a fresh cause of action would be 
statute-barred because more than a year after the accident. 
Marshall v. London Passenger Transport Board (1936), 80 So. J 
893, applied to the present case, although there the original plea 
alleged vicarious liability, whereas the amendment alleged direct 
liability, on the part of the defendants. He would allow the 
appeal. 

Tucker, L.J., who disagreed, said that he thought the case 
purely a question of pleading turning on the proper construction of 
the original plea. The question was whether it alleged only an 
assault or was capable of covering an act of negligence. The writ 
did not mention assault. The statement of claim (which had not 
been drafted by counsel now appearing for the plaintiff) was not 
happily worded, but he (his lordship) thought it capable of 
amounting to an allegation that the plaintiff had been negligently 
pushed or struck. It was quite possible for a person to be pushed 
or struck on an omnibus or elsewhere as a result of negligence. 
The mere introduction of the word “ wrongfully ’’ and the mere 
fact that a word of exaggeration like “ violently ’’’ was used 
could not prevent the pleading from amounting to an allegation 
of negligence. The word “ negligently ’’ was used; the word 
‘intentionally,’ which Morton, L.J., implied, was not. He 
(Tucker, L.J.) thought that that word could not be read into the 


pleading. Further, the defendants had pleaded contributory 
negligence. After allowing the amendment, the judge had 


adjourned the case, giving the parties an opportunity to consider 
the amendment and meet it with additional evidence if desired. 
It seemed impossible to criticise the judge’s exercise of his 
discretion in allowing the amendment. He (his lordship) did not 
regard the present case as covered by Marshall v. L.P.T.B., supra. 
He thought that the appeal should fail. 

The appeal was accordingly dismissed, leave being given, on 
certain terms as to costs, to appeal to the House of Lords. 

CouNSEL: King Anningson ; C. E. B. Roberts. 


Soxicitors : A. H. Grainger ; Raymonds. 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


CHANCERY DIVISION 
Barclay Davit & Co., Ltd. v. Samuel Taylor & Sons (Brierley 
Hill), Ltd. 
Romer, J. 8th April, 1946 
Practice—Discontinuance of action—Defence delivered—Interlocu- 
tory application by plaintiffs—Order made for delivery of written 
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statement by plaintiffs—Statement delivered—Whether ‘a 

proceeding in the action’’—R.S.C., Ord. 26, rv. 1. 

Procedure summons. 

R.S.C., Ord. 26, r. 1, provides: ‘“ The plaintiff may, at any 
time before receipt of the defendant’s defence, or after the receipt 
thereof before taking any other proceeding in the action (save 
any interlocutory application), by notice in writing, wholly 
discontinue his action against all or any of the defendants . . . 
and thereupon he shall pay such defendant’s costs of the action 
, Save as in this rule otherwise provided, it shall not be 
competent for the plaintiff ’’ to discontinue his action. 

In this action the plaintiffs alleged that the defendants had 
infringed their letters patent. The statement of claim was delivered 
on the 5th April, 1945, and the defence on the 30th May, 1945. 
Pursuant to an order made on a summons for directions taken 
out by the plaintiffs on the 31st July, 1945, on the 14th August, 
1945, the plaintiffs swore an affidavit of documents which was 
filed. On the 6th November, 1945, the plaintiffs made an 
application under R.S.C., Ord. 53a, r. 21a, and an order was 
then made directing the plaintiffs to file a statement dealing with 
the matters set out in the order. Pursuant to that order a written 
statement was delivered by the plaintiffs on the 4th February, 
1946, On the 12th February, 1946, the plaintiffs served notice of 
discontinuance. The validity of that notice was challenged by 
the defendants. By this summons the defendants asked that 
the action be dismissed for want of prosecution. 

RoMER, J., said that the defendants were precluded from 
relying upon the applications which the plaintiffs made and 
which resulted in the order for the filing of 4n affidavit of 
documents and the order of the 6th November, 1945, because 
both those applications were interlocutory applications which 
were expressly taken out of R.S.C., Ord. 26, r. 1. But the 
defendants said that the filing of the affidavit and the service 
of the written statement constituted the “ taking of a proceeding ”’ 
within Ord. 26, r. 1. The object of Ord. 26, r. 1, was to save 
expense and trouble to those concerned in the defence of an action 
in the event of the plaintiff making up his mind to discontinue 
the proceedings. If he desired to do so, he must discontinue 
before his opponent has been put to substantial expense. He 
would first deal with the signed statement. The only authority 
of assistance was Mundy v. Butterley Co., Ltd. [1932] 2 Ch. 227, 
230-232, per Maugham, J. The principal assistance he got from 
that case was two passages there cited from the judgments of 
Lindley and Lopes, LL.J., in Spincer v. Watts (1889), 23 Q.B.D. 
350. He thought those passages indicated that, if you found that 
some act had been done by the plaintiff in the furtherance of the 
action towards its ultimate end, namely trial, and that act was 
not merely an informal one but was one which sustained some 
degree of formality and significance, that act was a proceeding 
within K.S.C., Ord. 26, r. 1. The plaintiffs had applied for an 
order and an order was made which dealt thoroughly and 
completely with this action down to and including the trial. 
The fact that the plaintiffs got that order on an interlocutory 
application and that the application itself and the order made 
upon it were excepted from the operation of R.S.C., Ord. 26, 
r. 1, did not mean that such exemption resulted also in exemption 
of everything that followed as a result of the order on the 
interlocutory application. The filing of this statement differed 
from the informal kind of matter considered by Maugham, J., 
and did possess the degree of formality and significance which 
would justify one in describing it as “ a proceeding ”’ other than 
an interlocutory application in the action. Consent order 
dismissing the action. 

CounseL: P. J. Stuart Bevan; James Mould. 

So.icitors : Peacock & Goddard for Shakespeare & Vernon, 
Birmingham ; Blundell, Baker & Co. 

[Reported by Miss B. A. Bickne.t, Barrister-at-Law. 


KING’S BENCH DIVISION 
Pettit v. Lilley 
Lord Goddard, C.J., Croom-Johnson and Lynskey, JJ. 
12th April, 1946 
Evidence—Admissibility of documents—Regimenta!l records—Not 

a public document. 

Case stated by the Recorder of Cambridge. 

The respondent was prosecuted for falsely registering a child 
as that of her husband. The prosecution sought to prove that 
the husband could not have been the father by reference to 
regimental records showing that he was serving overseas with 
the Army at all material times. The records were kept at the 
War Office and preserved at the Regimental Records Office. 
The public had no access to them, and they were not kept for 
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their use or information. They were kept in compliance with the 
King’s Regulations, which are not statutory but made by the 
King in exercise of his prerogative as the head of the Army. 
Justices having convicted the wife, the recorder, on appeal, held 
that the records were not admissible in evidence, and, as there 
was no other admissible evidence against her, dismissed the 
information. The informant appealed. (Cur. adv. vult.) 

Lorp GopparpD, C.J., said that it was a well-settled rule that 
public documents were admissible as prima facie evidence of the 
facts stated in them. The question was whether regimental 
records were public documents. The official keeping such records 
had the duty, no doubt, of satisfying himself, so far as he could, 
that what he recorded was true; but from the fact that a 
document was an official one it by no means followed that it was 
a public document and so admissible in evidence. The Jocus 
classicus on the subject was Irish Society v. Bishop of Derry 
(1846), 12 Cl. & F. 641. Parke, B., had not meant there to lay 
down that every document prepared by a servant of the Crown 
for the information of His Majesty was a public document. 
Many such documents were highly confidential, and it had been 
held that the Crown had an absolute right to object to producing 
any document on the ground that to do so would be against the 
public interest : Duncan v. Cammell, Laird & Co. [1942] A.C. 624. 
A document to which the public had no access and which the 
Crown could refuse to produce against a subpoena could not be 
described as a public document. A public document was made 
for the purpose of the public’s making use of it and being able to 
refer to it. Its object must be that all concerned in it might have 
access to it. Here it was found as a fact that the public had no 
right of access to the documents in question, The appeal must 
be dismissed. 

CROoOM-JOHNSON, J., gave judgment agreeing. 

LYNSKEY, J., agreed. 

COUNSEL: Horner ; Seaton. 

SOLICITORS: Director of Public Prosecutions ; 
Mumford & Craig, for John Hepworth, Cambridge. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Brend v. Wood 
Lord Goddard, C.J., Humphreys and Singleton, JJ. 
30th May, 1946 
Emergency legislation—Fuel vationing—Possession of forged 
coupon—Mens rea—Whether necessary to offerice—Ivregular 
acquisition of coupon—Presumption of mens rea—Rebuttable 
by proof of good faith. 

Case stated by a stipendiary magistrate sitting at Leeds Police 
Court. 

The respondent was charged with having in his possession with 
intent to deceive a document so closely resembling a motor fuel 
coupon issued for the purposes of the Control of Motor Fuel 
Order, 1945, made under reg. 55 of the Regulations of 1939, as 
to be calculated to deceive, contrary to regs. 55 and 82 (1) of the 
Regulations. Thecoupon, which the respondent did not know was 
forged, was given to him in a public-house by a man whose name 
he did not know. He had no licence to accept or be in possession 
of such a coupon. It was contended for the prosecution that 
on those facts an intent to deceive was proved or must be pre- 
sumed. The magistrate found as a fact that the respondent had 
received the coupon in good faith inasmuch as, through absence 
at sea, he was unaware of the law with regard to fuel rationing, 
and he dismissed the charge. The informant appealed. By 
reg. 82 (1) of the Defence (General) Regulations, 1939: “If, 
with intent to deceive, any person... (b) ... has in his 
possession any document so resembling ’’ a document issued 
for the purpose of any of the Regulations ‘‘ as to be calculated 
to deceive he shall be guilty of an offence against that 
Regulation.” 

Lorp GopparD, C.]., said that the court must always bear in 
inind that, unless a statute or other statutory enactment clearly 
or by necessary implication ruled out mens rea as a constituent 
part of a crime, a man was not to be found guilty of an offence 
against the criminal law unless he had a guilty mind. If it were 
proved that a man had acquired a document, issued for the 
purposes of a Defence Regulation, in a manner not permitted 
by law, that would establish a prima facie case of intent to 
deceive against him, He could, however, rebut the presumption 
of ill-faith by proving that he acted in good faith, in which event 
he could not be held guilty of contravening the Regulations. 
fhe Court of Criminal Appeal in R. v. Greenberg (1942), 28 Cr. 
App. R. 160, had approved Asquith, J.’s ruling that it was enough 
for the prosecution to show acquisition in an irregular manner 
of the raion document. That, however, in his (the Lord Chief 
Justice’s) opinion, meant enough only in the sense of being 
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enough to establish a prima facie case of intent to deceive. The 
charge was rightly dismissed, and the appeal failed. 
HuMPHREYs, J., gave judgment agreeing. 
SINGLETON, J., agreed. 
CouNSEL: John Foster ; 
was not represented. 
Soticiror: The Solicitor, Ministry of Fuel and Power. 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law. } 


COURT OF CRIMINAL APPEAL 
R. v. Sims 


Oliver, Croom-Johnson, Denning and 
13th May, 1946 


Criminal law—Procedure—Similar offences charged in relation to 
different persons—Separate trial. 
Appeal from*conviction. 


the respondent did not appear and 


Lord Goddard, C.]., 
Lynskey, JJ. 


The applicant was charged on an indictment, three counts 
of which alleged unnatural offences with three men, three alleged 
gross indecency with the same men, and one alleged indecency 
with a fourth man. The remaining counts charged offences 
relating to certain boys. The trial judge directed trial of all the 
charges relating to the four men together. The appellant was 
convicted and sentenced to five years’ penal servitude. He now 
appealed. (Cur. adv. vult.) 

Lorp Gopparp, C.J., delivered the judgment of the court, 
which, he said, had largely been prepared by Denning, J. Where 
a man was charged on different counts in an indictment with 
unnatural offences with different men, the question whether 
there should be separate trials of the different counts depended 
on whether, on the trial of one of the counts, the evidence relating 
to the others was admissible. Evidence was in principle admissible 
if logically probative, that was, if logically relevant to the issue 
whether the prisoner had committed the act charged. The 
exception to that principle, that evidence of a prisoner's bad 
disposition or reputation was not admissible unless he himself 
opened the door to it by giving evidence of good character, 
extended only so far as the interests of justice required. Evidence, 
therefore, would not be excluded merely because it tended to 
show that the prisoner was of a bad disposition. It was to be 
excluded only if it proved that and nothing more. Evidence 
was accordingly admissible of other acts committed by the 
prisoner having specific features which connected him with the 
crime charged, even though that evidence did also show him to 
be of a bad disposition. The counts relating to the four men were 
properly tried together, not only because the acts described by all 
four men bore a striking similarity which was a special feature 
sufficient in itself to make the evidence concerning one admissible 
in relation to the others, but also on the broader ground that, 
in view of the special and perverted nature of the crime charged, 
the mere repetition of such acts with different men was in itself 
a specific feature connecting the prisoner witM the crime charged. 
Where an indictment contained counts for indecent offences 
against both male and female persons, it would not ordinarily be 
right to try the counts together ; but, where the persons assaulted 
were children, the fact that one was a little boy and one a little 
girl would not make it improper to try the cases together, because 
the facts would all indicate perverted lust on the part of the 
prisoner. If the Court of Criminal Appeal intended in RF. v. 
Southern (1929), 142 '‘L.T. 383, to lay down that in such a 
case the difference in the sex of the children necessitated separate 
trials, that decision would not be followed. The appeal would be 


dis 





CounsEL: Casswell, K.C., and Stock; Willink, IK.C., Hawke 
and Skelhorn. 
Soticitors : Regisivar of Court of ¢ riminal Appeal ; Directo 


of Public Prosecutions 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


OBITUARY 
Mr. R. S. GOULD 
Mr. Reginald Shaw Gould, solicitor, of Messrs. Pvke, Franklin 
and Gould, solicitors, of Bloomsbury Square, W.C.1, died on 
Thursday, Ist August. He was admitted in 1S9+. 
Mr. H. NOYES 
Mr. Henry Noyes, solicitor, of Swansea, died recently. Fle 
was admitted in 1907. 
Mr. A. S. RUSTON 
Mr. Alfred Stanley Ruston, solicitor, of Messrs. Kuston, Clark 
and Ruston, solicitors, of Norfolk Street, Strand, W.C.2, died on 
Wednesday, 24th July. He was admitted in 1889. 
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RULES AND ORDERS 

MATRIMONIAL”CAUSESYAT THE AUTUMN ASSIZES, 1946 

In exercise of the power conferred by the Assizes (Matrimonial 
Causes) Provisional Order, 1946, the Lord Chief Justice and the 
President of the Probate Division have directed that divorce business 
at Liverpool and Manchester on the Northern Circuit, and at Newcastle, 
York and Leeds on the North Eastern Circuit, shall, at the Autumn 
Assizes, 1946, be commenced on dates different from the dates fixed 
(or about to be fixed) as Commission Days at those towns for the trial 
of criminal business. Copies of the Order and the Direction are below. 

The Direction will not alter the dates fixed as Commission Days 
for the trial of criminal business and will enable the King’s Bench 
Judges and the Divorce Judges to sit at different towns on the same 
Circuit contemporancously. The result will be as follows : 


NORTHERN CIRCUIT 
LIVERPOOL 
Criminal and Civil Business (other than Divorce) : 
Commission Day: Monday, 28th October. 
Divorce Business : ; 
Commission Day (and first sitting day): 
27th November. 
MANCHESTER 
Criminal and Civil Business (other than Divorce) : 
Commission Day: Monday, 25th November 
Divorce Business : 
Commission Day (and first sitting day): 
30%h October. 


NorTH EASTERN CIRCUIT 


Wednesday, 


Wednesday, 


NEWCASTLE 
Criminal and Civil Business (other than Divorce 
Commission Day : Tuesday, 15th October. 
Divorce Business : 
Commission Day (and _ first 
19th November. 


sitting day): fuesday, 


YORK 
Criminal and Civil Business (other than Divorce) : 
Commission Day : Saturday, 9th November. 
Divorce Business : 
Commission Day (and first sitting day): Wednesday, 
16th October. 
LEEDS 
Criminal and Civil Business (other than Divorce) : 
Commission Day: Tuesday, 19th Novembet 
Divorce Business : 
Commission Day (and first 
24th October. 
Durham Divorce business will be taken at Newcastle after the Newcastle 
Divorce business has been disposed of. For the convenience of litigants 
and solicitors, the earliest date on which the Durham business will be 
taken at Newcastle will be published at the earliest practicable moment 

The names of the Judges taking Divorce business at these towns 
will be published in due course. 

This arrangement is being made in order to facilitate the hearing 
of the large number of cases expected to be ready for trial on the 
Northern and North Eastern Circuits. Other measures to expedite 
the disposal of Divorce business throughout the country are under 
consideration. 

18th July, 1946. 

Lord Chancellor’s Office, 
House of Lords, S.W.1. 


WHEREAS inconvenience and hardship would result if divorce 
business at the several assize towns hereinafter mentioned were taken 
contemporaneously with other business, now therefore, we, Rayner 
Lord Goddard, Lord Chief Justice of England, and Frank Boyd Lord 
Merriman, O.B.E., President of the Probate, Divorce and Admiralty 
Division, in exercise of the power conferred on us by the Assizes 
(Matrimonial Causes) Provisional Order, 1946, do hereby direct that 
divorce business at the Autumn Assizes, 1946, at the following towns 
shall commence on the dates specified, namely 

NORTHERN CIRCUIT 
Manchester Wednesday, 30th Octobe: 
Liverpool Wednesday, 27th November. 
NortTH EASTERN CIRCUIT 
York Wednesday, 16th October 
Leeds Thursday, 24th October. 
Newcastle Tuesday, 19th November 
Dated the 15th day of July, 1946. 


sitting day): Thursday, 


Goddard, C.| 
Merriman, V 





S.RK. & O., 1946, No. 1164/L.13 
SUPREME COURT, ENGLAND 
PROCEDURE 
fut KULES OF THE SUPREME Court (LONG Vacation), 1946 
DATED JULY 25, 1946 
I, William Allien Baron Jowitt, Lord High Chancellor of Great 
Britain, in exercise of the powers conferred upon me by the Administra- 
tion of Justice (Emergency Provisions) Act, 1939,* and of all other 
powers enabling me in this behalf, and with the concurrence of two 
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other Judges of the Supreme Court, do hereby make the following 
Rules of Court under Section 99 of the Supreme Court of Judicature 
(Consolidation) Act, 1925.+ 

1. During the Long Vacation, 1946, such number of Judges of th: 
Probate, Divorce and Admiralty Division as the President may direct 
shall sit at such times as may be necessary for the trial of any cause 
matter or issue which has been set down and is ready for trial and in 
respect of which an early hearing is desirable. 

2. These Rules may be cited as the Rules of the Supreme Court 
Long Vacation), 1946 

Dated the 25th day of July, 1946. 

Jowitt, C 
Merriman, V’. 
H. J. Wallington, 


t 15 & 16 Geo. 5, ¢. 49. 


We concur, 


*2 & 3 Geo. 6, c. 78. 





S. RK. & O. 1946 No. 1304/L.14 
SUPREME COURT, ENGLAND 
PROCEDURE : MATRIMONIAL CAUSES 
[HE MATRIMONIAL CAUSES (AMENDMENT) (No. 2) RuLEs, 1946 
DATED JuLy 31, 1946 

1, William Allen, Baron Jowitt, Lord High Chancellor of Great 
britain, in exercise of the powers conferred on me by Section 1 of th 
\dministration of Justice (Emergency Provisions) Act, 1939,* and oj 
all other powers enabling me in this behalf, and with the concurrenc: 
of two other Judges of the Supreme Court, do hereby make the 
following Rules under Section 99 of the Supreme Court of Judicaturs 
(Consolidation) Act, 1925+ :— 

1.—(1) These Rules may be cited as the Matrimonial Causes 
(Amendment) (No. 2) Rules, 1946 

(2) These Rules shall come into operation on the sixth day of August 
nineteen hundred and forty-six. 

(3) The Matrimonial Causes Rules, 1944, as amended by any 
subsequent Rules (hereinafter referred to as ‘‘ the principal Rules 
shall have effect as further amended by these Rules 

2.—(1) The following paragraph shall be substituted for paragraph (1 
of Rule 40 of the principal Rules, namely :— 


‘“ Decree 40.—(1) An application by a spouse to make absolute a 
\bso- decree nisi pronounced in his favour shall be made by filing 
lute. in the Registry where the cause is proceeding a Notice of 


Application in accordance with Form 30 in Appendix I], on 
any day after the expiration of the period prescribed fo 
pronouncement of the Decree Absolute : 

Provided that no cause shall be included in the list of 
decrees nisi to be made absolute on the appointed day unless 
an officer of the Registry has searched the Court Minutes 
within six days of the appointed day, and ts satisfied that no 
appearance has been entered or any affidavits have been 
filed by or on behalf of any person wishing to show caust 
against the decree nisi being made absolute.”’ 

2) Paragraph (4) of the said Rule 40 shall be deleted. 
3. The following Form shall be substituted for the Form numbered 30 
in Appendix II to the principal Rules, namely :— 
“ Form 30. 
Notice of Application for Decree Nist to be made Absolute. 
In the High Court of Justice, 
Probate, Divorce and Admiralty Division 


(Divorce). ; 
he (1) Registry 
Between (2) Petitioner 
and 
Respondent 
and 


Co-Respondent 
I (3) 
solicitor for the Petitioner (4) give notice that application is hereby 
made on behalf of the Petitioner (4) that the decree nisi pronounced 
in this cause on the day of 19 be 
made absolute. 
(1) “ Divorce" or “ District at ........ a (2) Full names of parties. 
(3) Full names and address, (4) “ Respondent” in appropriate casts 
(Signed) 

Note.—The original Form 30 for which the above is substituted 

may be used if adapted in accordance with the above orm.” 
Dated the 31st day of July, 1946. 

Jowitt, C. 
Merriman, V. 
H. J. Wallington, J 


¢ S.R. & O. 1944 (No. 389) I, p. 931. 


We concur, 


*2&3Geo.5.c.78. 15 & 16 Geo. 5.c. 49. 





S. R. & O. 1946 No. 1305/L.15 
SUPREME COURT, ENGLAND 
PROCEDURE 
(HE MATRIMONIAL CAUSES (DECREE ABSOLUTE) GENERAL ORDER, 140 
DaTED JuLy 31, 1946 
Whereas it is provided by subsection (1) of section one hundred and 
cighty-three of the Supreme Court of Judicature (Consolidation) \ct, 
1925,* that every decree for a divorce or for nullity of marriage shall, 





*15% 16Geo. 5.¢. 49. 
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in the first instance, be a decree nisi not to be made absolute until 
after the expiration of six months from the pronouncing thereof unless 
the High Court by general or special order from time to time fixes a 
shorter time : 

And whereas it is expedient that a General Order should be made by 
the High Court reducing the period of six months aforesaid to a period 
of six weeks : 

Now, therefore, in pursuance of the powers conferred by the said 
subsection it is hereby ordered as follows :— 

1. The period of six months specified in subsection (1) of section one 
hundred and eighty-three of the Supreme Court of Judicature 
Consolidation) Act, 1925, shall be reduced to six weeks, and accordingly 
a decree nisi shall not be made absolute until after the expiration of 
six weeks from the pronouncing thereof unless the Court by special 
order from time to time fixes a shorter time. , 

2. This Order shall come into operation on the sixth day of August 
nineteen hundred and forty-six. 

3. This Order may be cited as the Matrimonial Causes (Decree 
Absolute) General Order, 1946. 

Dated this 31st day of July, 1946. 
Signed for and on behalf of His Majesty’s High Court of Justice. 

Jowitt, C. 

Lord High Chancellor of Great 

Britain, President of the High 

Court of Justice. 
Merriman, P. 

President of the Probate, 
Divorce and Admiralty Division. 


PARLIAMENTARY NEWS 
ROYAL ASSENT 


The following Bills received the Royal Assent on Friday, 

26th July :— 
CALEDONIAN INSURANCE COMPANY 
MANCHESTER CORPORATION 
MOORFIELDS, WESTMINSTER AND CENTRAL Ever Hospirat 
PORTSMOUTH CORPORATION 
RHODES TRUST 
TYNE TUNNEL 
West SusSEX CouNTy COUNCIL 

The following Bills received the Royal Assent on Thursday, 

Ist August :— 
APPROPRIATION 
BIRMINGHAM CORPORATION 
BROMBOROUGH DOCK 
CAMPBELTOWN WATER, ETC., ORDER CONFIRMATION 
CARDIFF CORPORATION 
Civic AVIATION 
DERBY CORPORATION (TROLLEY VEHICLES) ORDER 
DIPLOMATIC PRIVILEGES (EXTENSION) [CONFIRMATION 
FINANCE 
H1GH WycoMBE CORPORATION 
IPSWICH CORPORATION (TROLLEY VEHICLES) ORDER 
IsLE OF MAN (Customs) (No. 2) [CONFIRMATION 
LonG Eaton URBAN District COUNCIL 
MAIDSTONE CORPORATION (TROLLEY VEHICLES) ORDER 
NATIONAL INSURANCE {CONFIRMATION 
NEw Towns 
READING CORPORATION (TROLLEY VEHICLES) ORDER 
ROTHERHAM CORPORATION {CONFIRMATION 
TEES CONSERVANCY 
West YORKSHIRE GAS DISTRIBUTION 


HOUSE OF LORDS 
Read First Time :— 
NATIONAL HEALTH SERVICE BILL [H.C. (29th July. 
PuBLic NOTARIES (WAR SERVICE OF ARTICLED CLERKS) BILL 
H.L.] 

To modify the requirements of the enactments relating to 
public notaries with respect to articled clerks who have been 
engaged in war service. (Ist August. 
Read Second Time :— 

SUPREME CourT OF JUDICATURE (CIRCUIT OFFICERS) BILL 

{H.L.) (30th July. 
HOUSE OF COMMONS 
Read First Time :— 

County CouNcILs ASSOCIATION (SCOTLAND) BILL [H.C.} 

To amend the law with regard to contributions by county 
councils to the Association of County Councils in Scotland and 
the payment of expenses incurred by members of county councils 
in attendance at meetings of that association or of committees or 
sub-committees thereof ; and to make provision with regard to 
the superannuation of the officers of that association and of 
persons in their employment. [31st July. 
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ROOSEVELT MEMORIAL Bitv [H.C.]} 

To provide for the erection in Grosvenor Square, in the City of 
Westminster, of a statue of Franklin Delano Roosevelt, the 
laying out of the square as a garden and its opening for the use 
and enjoyment of the public in perpetuity. {31st July. 


Read Second Time :— 
ARDROSSAN GAS PROVISIONAL ORDER BILL [H.C. 
[2nd August. 


QUESTIONS TO MINISTERS 
Cost OF APPEALS TO APPEAL TRIBUNALS 


Mr. MITCHISON asked the Minister of Pensions whether such 
provision will be made for the costs of appeals to the Arbitration 
Tribunal as is now made by the Pensions Appeal Tribunals 
(England and Wales) Rules, 1943, r. 26, for the costs of appeals 
to the High Court. 

Mr. PALInNG: The costs of appeal to the Arbitration Tribunal 
will be met in the same way as is laid down for appeals to the 
statutory tribunals in rr. 27 and 29 of the Provisional Pensions 
Appeal Tribunals (England and Wales) Rules, 1946, dated 
18th July, 1946, which were laid before Parliament on 23rd July, 
1946. (30th July. 


Crown’s INDEMNITY FOR DAMAGES AND Costs 


Mr. DRIBERG asked the Attorney-General if his attention has 
been called to the action in which damages for libel and costs 
were awarded to Mr. G. M. Odlum, in the King’s Bench Division 
last Monday, and to the judgment of Mr. Justice Atkinson therein ; 
why and when the indemnity referred to was given ; and in what 
circumstances and by whose authority Government departments 
give indemnities to defendants in actions against liabilities they 
may incur for damages and costs. 

The ATTORNEY-GENERAL : My attention has been called to the 
judgment of Mr. Justice Atkinson to which the hon. member 
refers. The indemnity in question was given by the Ministry of 
Agriculture and Fisheries in the early part of 1944. As the Crown 
cannot be sued in tort it is the usual practice for the Government 
department concerned to indemnify public officials who may be 
sued in respect of torts committed by them in the course of their 
official duty when, in the view of the department at the time, they 
have acted in good faith. It was in pursuance of this practice 
that this indemnity was given. (Ist August. 

STAMPS ON MORTGAGES 

Mr. MARLOWE asked the Financial Secretary to the Treasury 
whether he is aware that the Stamp Office is refusing to stamp 
mortgages unless furnished with a certificate of Treasury consent 
or a certificate of exemption ; and if he will give instructions for 
this practice to cease in view of the fact that, under para. 4 of 
reg. 6 of the Defence (Finance) Regulations,, 1939, a security is 
not invalidated by reason of Treasury consent not having been 
given or Treasury conditions not complied with. 

Mr. DaLton : I have been asked to reply. The Commissioners 
of Inland Revenue have been authorised by the Treasury under 
reg. 8 to obtain any information required to secure compliance 
with reg. 6. 

Mr. MarLtowe: Will the Chancellor explain under what 
authority the clerks in the Stamp Office refused to stamp docu- 
ments which are legally in order, and will he give instructions that 
that is now to stop, because documents that are valid are entitled 
to be stamped ? 

Mr. Datton: The authority is the Defence (Finance) Kegula- 
tions, but very shortly these will be replaced by the schedule 
to the Borrowing Act, which has recently become law. The 
reason for this practice is to prevent evasion of the capital issues 
control. We have full legal authority, first under the Defence 
(Finance) Regulations, and now under the Borrowing Act, which 
His Majesty has approved. [1st August. 


A rent tribunal covering Battersea, Wandsworth, Wimbledon 
and Mitcham began operations on Ist August. This is the fifth 
tribunal to be set up in London. The tribunal’s offices are at 
11, Queen’s Road, Wimbledon, S.W.11. Members are: Mr. H. C. 
Chatfield, C.B.E. (chairman), Mr. T. D. FitzGerald (reserve 
chairman), Mr. J. Marley, Sir Henry Sharp and Mr. A. J. Penman 
(reserve members). The tribunal’s clerk is Mr. H. M. Dowley. 


The sixth rent tribunal was set up in London on Tuesday last. 
It will cover Islington, Hackney and Stoke Newington, and its 
offices will be at the Town Hall, Islington, N.1, 
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NOTES AND NEWS 


Professional Announcements 

Mr. GILBERT HUMPHREY Bow Les, M.B.E., practising under 
the name of GILBERT H. Bowes & Co., accountants and auditors, 
of 46 Billiter Buildings, 49 Leadenhall Street, E.C.3, announces 
that he has, as from the 29th May, 1946, taken into partnership 
Mr. JAMES WILLIAM WHALE, A.C.A. The name of the firm will 
remain unchanged. 

Mr. DovuGLas L. GULLAND desires to announce that on his 
release from the Army he has acquired the practice of Messrs. 
E.uis & ELLis, solicitors, 35 Earl Street, Maidstone, with which 
he was associated for a number of years before the war, and that 
he will in future carry on the practice at 7 Mill Street, Maidstone. 


Telephone No, 3880. 
Notes 
The Hon. Jan Hendrik Hofmeyr, M.A., D.Sc., Minister of 
Finance and Education, South Africa, has been elected an 


Honorary Master of the Bench of Gray’s Inn. 

‘ Preparations for the Building of the Royal Courts of Justice, 
1870,” a water-colour painting which was presented to the Law 
Courts during the war by Mr. L. G. H. Horton-Smith, has now 
been hung at the Law Courts in the Bar Room. 

The Law Society Cricket Club will resume its activities in 1947 
with Saturday games, August tour in Sussex, and annual games 
against The Bar and The Institute of Chartered Accountants at 
Kennington Oval. The duties of secretary have been assumed 
by Mr. W. Emrys Jones, whose address is 64, Stanley Road, 
Teddington, Middlesex, and who will be pleased to hear from any 
solicitors or articled clerks desiring to join. Membership is open 
to members of The Law Society or students of The Law Society’s 
School of Law. 

In the Dublin High Court recently, Mr. Justice Overend granted 
a declaration that Mr. Martin A. Harvey, a solicitor of South Mall, 
Cork, had been employed by South Cork Board of Assistance as 
their solicitor on a taxed-costs basis since October, 1942. 
Mr. Harvey’s case was that on 28th February, 1938, he was 
appointed permanent solicitor to the board “‘ on a taxed-costs 
basis subject to the Minister’s sanction, the Board’s liability 
for this legal work not to exceed £250 per annum.” The 
Minister’s sanction, dated 15th March, 1938, read: “ If 
the proposal is to employ Mr. Harvey as solicitor to the board on 
a taxed-costs basis, the Minister sees no objection thereto.” 
Mr. Harvey claimed that by the board’s adoption of this sanction 
he was duly appointed as solicitor to the board on a taxed-costs 
basis and that the addition to the board’s resolution purporting 
to limit the board’s liability to 4250 a year was void. In his 
judgment, Mr. Justice Overend said that the only thing that the 
Minister sanctioned was Mr. Harvey’s appointment on a taxed- 
costs basis, without any overriding maximum and the fact that 
Mr. Harvey had acted as solicitor to the board ever since indicated 
that the board had accepted the Minister’s qualification of what 
they had done. If, in fact, the board and the Minister were in 
disagreement, there had been no valid appointment, but 
Mr. Harvey having done the legal work of the board, was entitled 
to his taxed-costs. 


FOOTPATHS AND ACCESS TO MOUNTAINS 

The Minister of Town and Country Planning (Mr. Lewis 
Silkin) has asked the Chairman of the National Parks Committee, 
Sir Arthur Hobhouse, to appoint a sub- committee to consider 
and report on the questions of footpaths and access to mountains. 

The sub-committee has been appointed with the following 
terms of reference :— 

To consider with due regard to agriculture, forestry 
other essential interests, the measures necessary for— 

(a) the preservation and maintenance of existing rights 
of way ; the provision where required of new rights of way 
(rights of way to include rights of way over both land and 
water but not to include rights of way enjoyable by vehicular 
traffic); and the provision of long distance and coastal 
footpaths ; 

(6) the provision of access for the public to mountain, 
moor, heath, down, cliff and common land, and uncultivated 
land generally, with particular reference to the recreational 
use of the countryside by the public. 

The constitution of the sub-committee is as follows : Sir Arthur 
Hobhouse, Lt.-Col. E. N. Buxton, M.C., Mr. John Dower, 
A.R.I.B.A., M.T.P.1., Mr. Leonard K. Elmhirst, Sir William 
Gavin, C.B.E., Mr. Elwyn Jones, Lord Merthyr, Mr. Francis 


and 


Ritchie, Mr. Tom Stephenson and Mr. G. Wheatley. 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) : 2% 














Middle $ Approxi- 
Div. Price Flat mate Yield 
Months | Aug. 6 Interest with 
1946 Yield redemption 
British Government Securities |£ s. d. | £s 4. 
Consols 4% 1957 or after .. ‘ FA} 113 | 31010:!210 3 
Consols 24% “P ; JAJO) 963/211 8 _— 
War Loan 3%, 1955-59 ‘ -. AO) 1063; 216 5|}2 3 7 
War Loan 34% 1952 or after ne JD) 1063 |; 3 5 7);2 7 3 
Funding 4% Loan 1960-90 -- MN 1184/3 7 8/2 810 
Funding 3% Loan 1959-69 -- AO) 106 |216 7}/2 9 1 
Funding 23% Loan 1952-57 = JD) 1033 |} 213 2/2 2 6 
Funding 24% Loan 1956-61 -. AO/102 |2 9 O0}2 5 0 
Victory 4% Loan Av. life18 years.. MS) 117?|3 711)|214 9 
Conversion 34% Loan 1961 or after AO} 112 |3 2 6/210 6 
National Defence Loan 3% 1954-58 JJ| 1054 | 217 0/2 3 5 
National War Bonds 24% 1952-54... MSj 101f¢|}2 9 0|2 3 7 
Savings Bonds 3% 1955-65 -. FA; 1043|/217 3/2 7 6 
Savings Bonds 3% 1960-70 -- MS 1054/217 0/211 0 
Local Loans 3% Stock JAJO} 101} | 219 3 _- 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after JJj 101 219 5 — 
Guaranteed 22% Stock (Irish Land 
Act 1903) .. % JJi 101 | 214 5 _ 
Redemption 3% 1986-96 .. AO} 112 {213 7;210 4 
Sudan 44% 1939-73 Av. life 16 years FA} 118 | 316 3|3 1 3 
Sudan 4% 1974 Red. in part after 
1950 ; MN} 113 | 31010/- 9 9 
Tanganyika 4% Guaranteed 1951-71 FA] 107 314 9/2 6 2 
Lon. Elec. T.F. Corp. 24% 1950-55 FA} 100 |210 0/210 0 


Colonial Securities 








* Australia (Commonw’h) 4% 1955-70 JJ) 109 |313 5/217 1 
Australia (Commonw’h) 3}% 1964-74 JJ) 107 |}3 0 9/215 0 
* Australia (Commonw’h) 3%! 1955-58 AO} 103 218 3|212 6 
tNigeria 4% 1963. AO} 118 | 3 710/213 4 
*Queensland 34% 1950-70 . i JJ) 103 |3 8 0/211 7 
Southern Rhodesia 33% 1961-66 .. JJ) 111 |3 3 14/212 1 
Trinidad 3% 1965-70 * -- AO}105 | 217 2]213 2 
Corporation Stocks 
*Birmingham 3% 1947 or after JJ} 101 219 5 — 
*Croydon 3% 1940-60 os .. AO} 102 | 2 18 10 — 
*Leeds 34% 1958-62 ss e JJ} 106 |} 3 1 3)212 3 
*Liverpool 3% 1954-64 .. MN] 104 |217 8{2 8 1 
Liverpool 34% Red’mable by agree- 

ment with holders or by purchase JAJO}/ 112 |3 2 6 - 
London County 3% Con. Stock after 

1920 at option of Corporation .. MSJDj|100}xd/ 219 8 -- 
*London County 33% 1954-59... FA! 107 |3 5 5/210 5 
*Manchester 3% 1941 or after ye FA| 101 219 5 — 
*Manchester 3% 1958-63 .. AO} 105 217 2;);210 3 
Met. Water Board 3% “A” 1963- 

2003 he AO} 104 |217 8|214 1 
*Do. do. 3%, ek 1934-2003 .. MS} 102xdj 2 18 10 -- 
*Do. do. 3% “E” 1953-73 x JJ) 1034 |218 0);2 8 1 
Middlesex C.C. 3% 1961-66 MS} 105xd]/ 217 2) 211 11 
*Newcastle 3% Consolidated 1957. MS/1044xd/ 217 5/|210 6 
Nottingham 3% Irredeemable -- MN} 1054 | 2 16 10 -- 
Sheffield Corporation 34% 1968 .. JJ) 113 |3 111)214 2 


Railway Debenture and 
Preference Stocks 











Gt. Western Rly. 4% Debenture JJ) 116 |3 9 O _ 
Gt. Western Rly. 44% Debenture .. JJ) 122 |313 9 _ 
Gt. Western Rly. 5% Deberiture JJ) 1324 |} 315 6 _ 
Gt. Western Rly. 5% Rent Charge. . FA} 128¢|}31710! — 
Gt. Western Rly. 5% Cons. G’rteed. MA/ 1234/4 1 0 —_ 
Gt. Western Rly. 5% Preference .. MA! 114 |4 7 9 _ 





* Not available to Trustees over par. 
+ Not available to Trustees over 115. 


¢ In the case of Stocks at a premium, the yield with redemption has been calculated at 
the earliest date ; in the case of other Stocks, as at the latest date. 
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